
Minister for Public Health, Sport and Wellbeing 
Joe FitzPatrick MSP 
 
 
 
 

 

 
Lewis Macdonald MSP 
Convenor 
Health and Sport Committee 

Scottish Parliament 

Edinburgh 

EH99 1SP 

 

14 October 2020 

 Dear Lewis 

The Food (Amendment)(EU Exit) Regulations 2020  
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, Mike Russell, Cabinet Secretary for Government Business and 

Constitutional Relations, wrote to the Conveners of the Finance & Constitution and 

Delegated Powers and Legislative Reform Committees on 11 September 2018 

setting out the Scottish Government’s views on EU withdrawal. It remains the case 

that as the end of the transition period nears we must respond to the UK 

Government’s preparations  as best we can, despite the inevitable widespread 

damage and disruption that would cause. It is our unwelcome responsibility to 

ensure that devolved law continues to function on and after the end of the transition 

period.  

I attach a notification which sets out the details of the above SI which the UK 

Government propose to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI.  

The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important consumer protection elements of the current EU 

food information to consumers and food and drink regime.  

This includes making the necessary corrections to important areas of the current 

body of EU food law dealing with food and drink, and food information to consumers 



to ensure there is a functioning statute book which will continue to underpin the UK’s 

regulatory system for food once it becomes retained EU law.  For example, clarifying 

administrative functions and making necessary amendments to several key areas of 

legislation including the food information to consumers regulations and the food and 

drink provisions regulations. The technical changes to the law are listed in the 

notification. 

The instrument also applies the Northern Ireland Protocol to these areas of retained 

EU law to ensure that these regulations do not apply to Northern Ireland and that the 

amendments made by these regulations reflect the Northern Ireland Protocol.  

The Scottish Government still has concerns about the operation of the Northern 
Ireland Protocol, but we also recognise the need to prepare for the end of the 
Implementation Period. We are therefore proceeding on the basis that we are 
notifying the Scottish Parliament now of our intention to consent to these 
instruments, but invite the committee to note that the SG continues to engage with 
the UK Government on the NIP. 
 
The amendments will help maintain the high standards in the areas we currently 

benefit from under EU law and I am pleased to note the assurances provided by the 

UK Government that these changes will not result in any material changes to existing 

levels of public health and consumer protection.   

The Department for Environment, Food and Rural Affairs is the lead UK department 

for this SI which was laid in draft in the UK Parliament for sifting on 08 October 2020 

under the affirmative procedure. UK Government officials advise that the UK 

Government will not schedule debates for affirmative SIs until the Scottish 

Parliament has given a view on the SI notification. However it is likely time to debate 

will become limited and therefore a view from the committee would be welcome as 

soon as possible. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee.  

I look forward to hearing from you in due course. 

 

 

 

JOE FITZPATRICK 



 
 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
EU EXIT LEGISLATION – The Food (Amendment) (EU Exit) Regulations 2020  
 
A brief explanation of law that the proposals amend 
 
This proposed SI deals with amendments needed in order to address the Northern 
Ireland Protocol (NIP), fix deficiencies in retained EU law, amend previously made 
exit SIs, the Food (Lot Marking) Regulations 1996 and direct EU legislation. The 
main policy areas covered are the regulations on Natural Mineral Waters in 
England and EU regulations on Food Information for Consumers (1169/2011).  
 
The general EU policy area where the fixes are applied includes, food information 
to consumers and country of origin. The policy areas where fixes apply to 
previously made exit SIs include, natural mineral waters (NMW), weights and 
measures, minced meat and bottled drinking water. However, the SI does not 
introduce any new policy provisions or modify the current EU technical standards 
in these areas.  
 
The existing EU provisions covered by the instrument are already fully harmonised 
and directly applicable in all Member States. The purpose of the Regulations is to 
ensure continuity of these EU provisions as far as possible from implementation 
period completion day (IP completion day). 
 
The relevant provisions are: 
 
Food Lot Marking – The proposed SI amends the Food (Lot Marking) Regulations 
1996 by adding the term ‘Northern Ireland Qualifying Good’ which will help identify 
goods from NI to be sold in GB. 

Amendments made in respect of the Northern Ireland Protocol. 

This SI amends Schedule 1 to the Food (Amendment) (EU Exit) Regulations 2019 
to remove a reference to the Natural Mineral Water, Spring Water and Bottled 
Drinking Water Regulations (Northern Ireland) 2007.  

 
This SI amends Schedule 2 of the Food (Amendment) (EU Exit) Regulations 2019 
and updates  Regulation (EU) No 1169/2011 (FIC) to remove references to 
Northern Ireland in the following ways; 
 

• Regarding Article 2 (2) of the FIC - Part 1 changes remove Northern Ireland 
from ‘Type B’ regulations and the NI departments of economy and health in 
respect of retained EU legislation and EU derived legislation. This does not 
affect domestic legislation which only extends to Northern Ireland or any other 
domestic legislation in so far as it extends to Northern Ireland. 

• Regarding Article 29 of the FIC, Part 2 changes remove the reference to the NI 
Food Supplements Regulations and also the reference to the NI NMW, SW & 
bottled water regulations. 



• Regarding Article 42 of the FIC, Part 3 changes remove references to NI 
Weights and Measures legislation 

• Regarding Annex 6 Part B of the FIC, Part 4 changes removes the reference to 
the national mark for minced meat in respect of Northern Ireland 

 
Natural Mineral Water, Spring Water and Bottled Water 
This SI introduces the NIP and removes reference to the Northern Ireland, Natural 
Mineral Water (NMW), Spring Water (SW) & Bottled water regulations in respect of 
what will become retained direct EU law relating to the Food Information for 
Consumers regulations. This SI also makes changes to the (NMW) domestic 
legislation for England. Equivalent changes for Scotland may be required and will 
be addressed separately in a Scottish SI.   
 
Weights and Measures – This area is reserved to Westminster and the 
amendments to the Food Amendment (EU Exit) Regulations 2019 relate to 
Northern Ireland 
 
Food Information to Consumers 
This SI amends the Environment, Food and Rural Affairs (Amendment) (EU Exit) 
Regulations 2019 to update and correct the EU Food Information to Consumers 
regulation as follows:  

• updates Article 2(2) to the types of UK legislation defined in the Regulation;  

• adds a reference to Article 26 in respect of Regulation 2018/775 on the 
origin of primary ingredients;  

• corrects a reference in Article 34(6) to read ‘Regulations may be made’; 

• and amends Article 38 to reflect the change from Exit day to IP completion 
day. 
 

This SI also directly corrects Article 34(5) of Regulation to remove the need to 
notify the European Commission of new legislation. 
 
Country of Origin Information 
This SI directly updates and amends Regulation 2018/775 on the origin of primary 
ingredients as follows:  

• updates Article 1(2) to reflect new EU legislation covering, names of spirit 
drinks, the use of the names of spirit drinks in other foods, the use of 
geographic indications in this sector and the use of ethyl alcohol and distillates 
of agricultural origin in alcoholic drinks;  

• adds a new Article 1A to define the United Kingdom as a whole to be a country 
rather than the constituent countries (Scotland, England and Wales could be 
used separately on labels under ‘place of provenance’); 

• amends Article 2(a) to define ‘region’ or ‘geographic area’ to cover more than 
one country. This is to move away from the terms ‘Member States’ and ‘Third 
Countries’;  

• amends Article 2(a) to replace a reference to ‘Union provisions’ with ‘retained 
EU law’ and; 

• removes the line after Article 4 about the Regulation being binding and directly 
applicable in all Member States.  

 



Northern Ireland Protocol  

The UK Government published the Northern Ireland Protocol (NIP) in October 
2019 as a means to avoid a hard border on the Island of Ireland and enable the 
UK, including Northern Ireland, to leave the EU as a whole. However, under the 
NIP EU Food Legislation will remain directly applicable in Northern Ireland. 
Amendments have been made in all the relevant provisions contained within this 
instrument to ensure that these regulations do not apply to Northern Ireland.  The 
Scottish Government still has concerns about the operation of the NI Protocol, but 
we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the 
committee to note that the SG continues to engage with the UK Government on 
the NIP.  
 

Summary of the proposals and how these correct deficiencies 

The UK SI makes the necessary amendments to the above EU legislation and 
previously made exit SIs, needed in order to address the NIP and fix deficiencies 
in retained EU law, to ensure it continues to function effectively from IP completion 
day. These amendments include, removing references to United Kingdom and 
replacing them with Great Britain to avoid issues around the NIP. These 
amendments include, removing redundant, and where necessary, replacing EU 
references and terminology such as ‘Community’,  ‘Member States’ and ‘Third 
Countries’ that are no longer appropriate as GB is no longer an EU Member State.  
It also removes the requirement for the UK to notify the EU of new legislation it 
intends to implement. It also redefines the definition of country regarding ‘United 
Kingdom’.  

There are also changes to the domestic legislation for England being made. 
Equivalent changes for Scotland will be addressed separately in a Scottish SI. 
 
An explanation of why the change is considered necessary 
 
The SI modifies the above EU provisions and previously made exit SIs by limiting 
their application to GB as appropriate and they make the required textual 
modifications to remove or replace references to Northern Ireland in order to 
address the NIP. In addition it provides an opportunity to review previous fixes and 
where appropriate amend, in order to make sure the legislation remains both 
operable and policy neutral from IP completion day.  
 
Scottish Government categorisation of significance of proposals 
 
This notification has been categorised as A. The main purpose of the SI is to 
address the NIP and ensure continuity of law in this area and to correctly reference 
new legislation since previous fixes were made. There are no proposals to create 
new functions for regulatory bodies included in this SI.  
  
 



Impact on devolved areas 
 
The subject matter is a fully devolved area other than the amendments to domestic 
English law and the reserved weights and measures legislation. The proposed SI 
relates to technical changes to retained direct EU law relating to food labelling.   
The Regulations maintain the effect of the existing EU legislative provisions to 
ensure functioning legislation covering this policy area is in place for IP completion 
day and food businesses in Scotland and the rest of the UK continue to operate 
safely. 
 
Summary of stakeholder engagement/consultation 
 
Public consultation on a UK basis was carried out for 4 weeks in late 2018. The 
total number of responses to the consultation was 69. Of those who provided 
information there were 14 consumers/individuals, 15 food businesses and 20 food 
and farming organisations/associations. Of those identifying a geographical 
location, 4 were from Northern Ireland, 27 from England, 10 from Scotland and 19 
that identified as UK-wide. 2 respondents stated their location as ‘outside the UK’. 
The key points raised by stakeholders were that a transition period of up to 2 years 
should be available to allow businesses to manage the necessary changes to 
labelling information and stocks of food already legally on the market should be 
allowed to be sold through to exhaustion. The consultation summary was 
published and is available at this link: 
https://www.gov.uk/government/consultations/food-labelling-amending-
laws/outcome/government-response  
 
A note of other impact assessments, (if available) 
 
N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes proposed in the Regulations are 
necessary so far as falling within devolved competence to secure continuation of 
an effective regulatory regime for food information and composition standards and 
to provide continuity for food businesses after the end of the IP. 
 
Intended laying date (if known) of instruments likely to arise 
 
The SI is subject to affirmative procedure and was due to be laid at Westminster 
on 8 October 2020. The Scottish Government has received assurances from the 
UK Government that this affirmative SI will not be scheduled for debate until the 
Scottish Parliament has given a view on the SI notification under the protocol. 
  
We would welcome a view from the committee as soon as possible, however the 
Scottish Parliament will have 28 days for consideration if needed under the agreed 
protocol to consider the proposal to consent to the SI. 
 

https://www.gov.uk/government/consultations/food-labelling-amending-laws/outcome/government-response
https://www.gov.uk/government/consultations/food-labelling-amending-laws/outcome/government-response


If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

N/A 

Information about any time dependency associated with the proposal 

Whilst assurances have been given from the UK Government that this affirmative 
SI will not be scheduled for debate until the Scottish Parliament has given a view, 
as we approach the end of the year time to debate is likely to become limited. 
Therefore although the Scottish Parliament will have 28 days for consideration if 
needed we would appreciate a decision as soon as possible. 

Are there any broader governance issues in relation to this proposal and 
how will these be regulated and monitored post-withdrawal? 

N/A 

Any significant financial implications? 

The Regulations are not expected to have any significant financial implications for 
food business stakeholders in Scotland. There are likely to be a degree of financial 
implications for industry but it is not possible at this stage to assess how significant 
they may be.  

Contacts 

Policy Contact – 

Calum Yule, Policy Advisor, Labelling, Standards and Regulated Products 

Branch, Food Standards Scotland 

SGLD Contact – 

Neel Mojee, Solicitor, Food Branch, Food, Health and Social Care Division 
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